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The Adjudication of the Ojo del Espíritu Santo Grant
of 1766 and the Recopilación
James E. Dory-Garduño

I

n 1897 the Zia, Jémez, and Santa Ana Pueblos appealed the Court of Private Land Claims’ rejection of their joint land claim to the U.S. Supreme
Court.1 The lands formed a valley in north central New Mexico, and the
locals named it after a spring, the Ojo del Espíritu Santo (Spring of the
Holy Spirit). The three Pueblos maintained that the valley had been conveyed to them through the Ojo del Espíritu Santo Grant of 1766.2 In Pueblo
of Zia et al. v. United States et al., the U.S. Supreme Court affirmed the
Court of Private Land Claims, deliberately ignoring the legal relevance
of the Recopilación de Leyes de los Reynos de las Indias—the authoritative
body of law in the Spanish colonies at the time of the grant’s issuance.3
Since Congress stipulated that land claims were to be adjudicated under
the law by which they were issued, this article attempts to establish the
law applicable to the case when Gov. Tomás Vélez Cachupín issued the
Ojo del Espíritu Santo Grant in 1766. It will then compare that body of
law with the legal theories applied by the Court of Private Land Claims in
1893 and the U.S. Supreme Court in Pueblo of Zia in 1897. The analysis
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shows that eighteenth-century Castilian colonial law, or derecho indiano,
as applied in New Mexico, differed greatly from the legal theories that the
federal courts applied to the adjudication of the three Pueblos’ claim.4
The Supreme Court’s reliance on speculative statements derived from
Spanish East Florida, rather than on the legal principles published in the
Recopilación, resulted in legal error in Pueblo of Zia.
In the eighteenth century, Spanish colonial governors, such as Governor Vélez Cachupín, were required to act in accordance with colonial
law found in the Recopilación. This compilation contained law based on
decrees, ordinances, provisions, and instructions issued by the Crown of
Castile in the sixteenth and seventeenth centuries to address specific issues or problems that arose in New World Spanish colonies. The process
of compiling these laws began in the sixteenth century under King Felipe
II and took over a century to complete. By 1636 Antonio de León Pinelo,
drawing from decrees chronologically listed in the registers of the Council
of the Indies, had completed an early version of the Recopilación. The jurist
Juan Pereira Solórzano also made additions to, and revised the organization
of, the collection in the years prior to its final form.5 In 1680 King Carlos
II approved the Recopilación, and it was published the following year by
Julian de Páredes in Madrid. In its final form, the Recopilación’s four
volumes contained nine books, two hundred titles, and over six thousand
laws, covering broad facets of colonial life: the founding of settlements,
the role of the church, military organization, criminal prosecution, fiscal
administration, and trade. Historian Charles R. Cutter has written that the
Recopilación “took precedence in the normative system of the colonies.”6
The Recopilación also articulated in detail the relationship of the Castilian crown to the naturales, or Natives, of the Americas. Book six, On
the Indians, provided legal guidelines for the equitable treatment of the
Natives by the Spaniards.7 Included in book six were codified provisions
from the codicil of Queen Isabel la Católica’s will that charged the Castilian monarchy with the responsibility of protecting the Natives and their
property. One of the laws in this book reiterated that the primary purpose
for the enterprise of the Indies was to evangelize and convert the Natives to
Catholicism.8 These principles are restated throughout the Recopilación,
emphasizing that the naturales should be favored and protected vassals of
the Castilian crown.9
The Recopilacíon also explained the hierarchy of law within the New
World Spanish colonies. In the preface to book two, Carlos II declared that
the laws contained in the Recopilación “shall be observed, fulfilled, and
executed;” the Recopilación shall supersede all previous law conflicting with
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it; and that the laws of Castile shall be observed where the Recopilación did
not speak to a specific issue.10 These other bodies of law included the Siete
Partidas, originally drafted in the thirteenth century, and the Laws of Toro,
published in the early sixteenth century.11 Still, the Recopilación was an incomplete corpus of law. Spanish officials, as they had before its publication,
exercised discretion, applied equitable remedies, and utilized customary law
in areas where they lacked lex scripta (written law).12
Carlos II approved the Recopilación on 18 May 1680, a few months
before the New Mexico Pueblos revolted against the Spanish and drove
them south to El Paso del Norte. During the revolt, the Spanish archives in
Santa Fe were destroyed or removed. Although some evidence of the colony
prior to the revolt has been found in archives in Mexico and Spain, few
sources provide detailed information on New Mexico’s records concerning
land. When the Spanish returned in 1692, Gov. Diego de Vargas and other
Spanish officials consulted the Recopilación as an authoritative body of
law.13 Vargas and subsequent Spanish governors, under the Recopilación’s
authority, issued all land grants currently found in the Spanish Archives of
New Mexico.14
In the eighteenth century, some governors explicitly cited the Recopilación
while others referenced it indirectly in various forms. In 1748 Gov. Joaquín
Codallos y Rabal issued the Sandia Pueblo Grant, which reestablished the
village abandoned during the Pueblo Revolt.15 In the granting decree, he
ordered Lt. Gen. Bernardo Antonio de Bustamante, acting as the delegated
judge, to distribute the “lands, waters, pastures, [and] watering holes” according to royal law—a reference to law 8, title 3, book 6 of the Recopilación.16 In
the Abiquiú Grant of 1754, Vélez Cachupín, who in his two terms as governor
issued or rejected at least nineteen land grants, explicitly cited the same law
and paraphrased its principles in the text of the conveyance: “In the places in
which pueblos and reducciones (Indian settlements) are to be formed, they are
to have the conveniences of water, land, woods, ingresses, egresses, farmlands,
and an ejido (multipurpose commons) one league in length, so that they can
have cattle without mixing with the Spaniards.”17 He also referred to these
same principles in his order establishing the Sumas Indians’ settlement at
El Paso del Norte in 1765.18 This fundamental law shows the importance the
crown attached to the principle that indigenous settlements must have access
to natural resources, including their own exclusive commons, to sustain their
population.
In other grants, Vélez Cachupín repeatedly acknowledged the authority
of the Recopilación. He stated that he acted under the “laws of his majesty,”
his majesty’s ordinances, or the laws of the Recopilación.19 In the San Miguel
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ill. 1. governor joaquín codallos y rabal paraphrases the R E C O P I L A C I Ó N ,
book 6, title 3, law 8
The Spanish reads: “. . . efectuanado el repartimiento el tierras, aquas, pastos,
abrebaderos que corresponden a vn Pueblo formal de Indios segun preescriben
las Reales disposiciones . . .” “ . . . Executing the allotment of lands, waters,
pastures, and watering holes that correspond to a formal Pueblo of Indians
according to the prescribed royal precepts.”
Governor Joaquín Codallos y Rabal paraphrases the Recopilación, book 6,
title 3, law 8—the fundamental law in founding or refounding indigenous
settlements. Granting Decree of Joaquín Codallos y Rabal, 5 April 1748, Santa
Fe in Sandia Pueblo Grant, no. 848, Ser. I, Spanish Archives of New Mexico,
New Mexico State Records Center and Archives [hereafter Ser. I, SANM,
NMSRCA], frame 0022, r. 5, microfilm, Spanish Archives of New Mexico,
Center for Southwest Research and Special Collections, University Libraries,
University of New Mexico, Albuquerque.
(Photograph courtesy Center for Southwest Research and Special Collections)

ill. 2. governor tomás vélez cachupín citing the R E C O P I L A C I Ó N , book, 6,
title 3, law 8
The Spanish reads (from the top right): “. . . a la ley octaba titulo tres libro
sexto de la recopilacion de estos reynos de las Yndias en que manda Su
Magestad . . .” “. . . the eighth law, title three, sixth book of the Recopilación
of these kingdoms of the Indies in which His Majesty orders . . .”
Governor Tomás Vélez Cachupín citing the Recopilación, book 6, title 3, law 8
in establishing the Santo Tomás de Abiquiú Grant in Testimonio of the Santo
Tomás de Abiquiú Grant, 5 May 1754, Report 140, Records of the United States
Surveyor General [hereafter SG], Ser. I, SANM, NMSCRA, frame 0269, r. 26,
microfilm, Spanish Archives of New Mexico, Center for Southwest Research
and Special Collections, University Libraries, University of New Mexico,
Albuquerque.
(Photograph courtesy Center for Southwest Research and Special Collections)
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de Laredo (Cañon de Carnue) Grant of 1763, he stated that the grant was
issued under the “sovereign laws of the Indies.”20 When a boundary dispute
erupted between the Santa Clara Pueblo and Spanish settlers, Vélez Cachupín requested that the pueblo declare its rights “according to the laws of
His Majesty.”21 After taking testimony, Vélez Cachupín cited law 20, title 3,
book 6, which required Spaniards to keep their cattle at least one and a half
leagues away from any indigenous settlement.22 The governor believed that
the Spanish ranchers had violated this provision and revoked their grant. He
subsequently conveyed the same land to the Santa Clara Pueblo, partly as
grazing land and partly as cultivable land.23 In doing so, he also acted consistently with law 13, title 31, book 2, which provided for judicial proceedings to
settle this type of dispute and included the power to remove a Spanish ranch
to protect an indigenous settlement.24 He also proceeded in accordance with
the general principle of law 5, title 12, book 4, which states, “and to the Indians,
they shall leave their lands, cultivated plots, and pastures, so that they may not
lack what is necessary, and that they may have all relief and repose possible
for the support of their homes and families.”25 Vélez Cachupín demonstrated
a comprehensive understanding of the principles of the Recopilación.
Yet he was not the only governor who applied them. When boundary
disputes arose in the same area, two other governors affirmed his decisions.
In 1780 Gov. Juan Bautista de Anza, who later indicated that he consulted
the Recopilación in boundary disputes, wrote that Vélez Cachupín acted
“in accordance with justice and the royal laws of the Indies.”26 He also reaf-

ill. 3. juan bautista de anza affirms the authority of the R E C O P I L A C I Ó N
The Spanish reads: “. . . Y no obedeciendo punt amente que sean trat ados con
el rigor que impone la cit ada ley 20 del libro 6 titulo 3 de recopilacion de
Indias . . .” “. . . And not obeying punctually they shall be treated with the
rigor that the cited law 20, book 6, title 3 of the Recopilación of the Indies
imposes . . .” Juan Bautist a de Anza affirms the authority of the Recopilación.
Decree of Juan Bautist a de Anza, 19 April 1780, Sant a Fe in Cañada de Sant a
Clara Grant, Report 138, SG, Ser. I, SANM, NMSCRA, frame 01473, r. 25,
microfilm, Spanish Archives of New Mexico, Center for Southwest Research
and Special Collections, University Libraries, University of New Mexico,
Albuquerque.
(Photograph courtesy Center for Southwest Research and Special Collections)
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ill. 4. governor juan bautista de anza’s adjudication of a boundary
dispute
The Spanish reads (from the top right): “. . . teniendo presente las reales
Leyes que con preferencia alos Españoles les conceden una legua de Egido
a cada pueblo, o reducion . . .” “. . . having present the royal laws that
with preference over the Spaniards concede an ejido of one league to each
pueblo or reduction . . .” Governor Juan Bautist a de Anza indicating that
he consulted a physical copy of the Recopilación in the adjudication of a
boundary dispute in New Mexico. Decree of Juan Bautist a de Anza, Sant a Fe,
10 June 1786, no. 1354, Ser. I, SANM, NMSCRA, frame 01614, r. 6, microfilm,
Spanish Archives of New Mexico, Center for Southwest Research and Special
Collections, University Libraries, University of New Mexico, Albuquerque.
(Photograph courtesy Center for Southwest Research and Special Collections)

firmed the application of law 20 to the conflict, with an explicit citation:
“They shall be treated with the rigor that the cited law 20, book 6, title 3
of the Recopilación of the Indies imposes.” He then confirmed Vélez Cachupín’s decision and the Santa Clara Pueblo’s title to the land.27 When
settlers again disputed the boundaries of the ravine, Gov. Fernando de la
Concha reasserted Vélez Cachupín’s decision as well.28 In the end, three
governors—spanning twenty-five years—concurred on the application of
law 20, title 3, book 6 of the Recopilación to the Cañada de Santa Clara
boundary dispute. For governors Vélez Cachupín, Anza, and Concha, the
Recopilación was the controlling authority when they issued and adjudicated
royal concessions.
In 1766 Vélez Cachupín issued two grants to four Keres pueblos: the Ojo
del Espíritu Santo Grant to the pueblos of Zia, Jémez, and Santa Ana; and
a grant to Cochiti Pueblo.29 Governor Cristobal of Zia Pueblo filed a joint
petition for his village and the pueblos of Jémez and Santa Ana; Governor
Santiago of Cochiti filed a petition for his pueblo.30 The four Pueblos requested the ejidos for raising livestock.31 Governor Vélez Cachupín did not
explicitly cite the Recopilación in either grant. The provisions of the grants—
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ill. 5. governor tomás vélez cachupín and the laws of the indies
The Spanish reads: “. . . y bajo las condiciones de su soberanas leyes de estas
Yndias les hago la merced . . .” “. . . and under the conditions of his sovereign
laws of the Indies I make the grant to them . . .” Governor Tomás Vélez
Cachupín stating that he made the grant under the authority of the Laws of
the Indies, which was short for Recopilación de Leyes de los Reynos de las
Indias. Decree of Tomás Vélez Cachupín, 6 February 1763, Santa Fe in San
Miguel de Laredo (Cañon de Carnue) Grant, leaf 1, recto, Report 150, SG,
Ser. I, SANM, NMSCRA, frame 00640, r. 27, microfilm, Spanish Archives
of New Mexico, Center for Southwest Research and Special Collections,
University Libraries, University of New Mexico, Albuquerque.
(Photograph courtesy Center for Southwest Research and Special Collections)

as with his previous conveyances—however, reflected several principles
contained in the Recopilación. Royal law dictated that land, among other
things, could be granted for raising cattle. Law 22, title 1, book 6 instructed
that crown officials allow the Indians to raise all species of livestock and that
officers should give them whatever support they needed. Similarly, law 14,
title 12, book 4 required colonial authorities to apportion or grant land to the
Indians “for cultivating, planting, and the raising of livestock.”32
The Pueblos also stated that they needed ejidos, which they intended to
use to graze their growing herds of livestock. 33 Here, the Pueblos were not
simply seeking the use of commons that were part of the royal domain; rather,
they were seeking to have land severed from it for their exclusive use. Under
the Siete Partidas, applicable to New Mexico in 1766, this was permitted. For
example, law 11, title 28, partida (division) III explicitly states that ejidos were
to be established and granted to communities as part of their commons or
pasture lands for the advantage of all the inhabitants of that specific settlement, town, or city. Using the plural form of the term indicates that multiple
ejidos could be given to a settlement. The inhabitants of one settlement, who
received the ejidos could exclude inhabitants from other settlements, since
their settlement, villa, or city owned the land. King Felipe II (in 1573) and
King Felipe III (in 1618) applied this medieval precept to the Natives of the

174 N new mexico historical review

volume 87, number 2

Americas. Their decrees became law 8, title 3, book 6 of the Recopilación,
which required Spanish officials to give indigenous settlements an ejido of at
least one league in length.34 The four Indian Pueblos’ request for additional
ejidos certainly referred to this Castilian legal tradition concerning common
lands, and Vélez Cachupín, as seen above, was well aware of them.
Besides requesting land for raising livestock, the pueblos of Zia, Jémez,
Santa Ana, and Cochiti also wanted land restored to them from the royal
domain. Both petitions asserted that the requested land was theirs “from
their founding.” 35 This unique claim invoked the crown laws commanding
colonial officials to confirm land that indigenous communities held prior
to the arrival of the Spaniards as well as to convey any lands necessary to
those settlements for their success and survival.36 For example law 23, title
1, book 6 instructs viceroys and governors to ensure that the Indians retain
their properties—lands—not just personal possessions. Law 9, title 3, book
6 explicitly states that this included lands that the Indians had held before
the Spaniards arrived. Law 5, title 12, book 4 similarly states that the viceroys
and governors “shall leave the lands, cultivated plots, and pastures” of the
Indians for the Indians.37 Vélez Cachupín accordingly stated that he granted
the lands to the Pueblos and that they had legitimate title under the Ojo del
Espíritu Santo Grant of 1766.38 He ordered alcalde Bartolomé Fernández to
place the Pueblos in possession of the lands and informed nearby Spaniards
that the lands were not in the royal domain. Thus, Vélez Cachupín, rather
than simply granting a license or permission for use, severed these lands from
the royal domain and confirmed them to the Pueblos, issuing legal title to
and placing them in physical possession of the valley.39
In 1770 Vélez Cachupín’s successor, Pedro Fermín de Mendinueta (governor of New Mexico from 1767 to 1777), issued a grant to the Santo Domingo
and San Felipe pueblos.40 The Pueblos petitioned for land situated between
their two villages, indicating that they intended to use it for grazing cattle. In
the grant, Fermín de Mendinueta required that the Pueblos not sell the tract
to any ecclesiastical institution, referencing law 10, title 12, book 4. Although
he added this provision in several grants, he may have had in mind that the

ill. 6. tomás vélez cachupín,
governor of new mexico, 1749–
1754, 1762–1767
(Image courtesy Ward Alan Minge
Papers, Center for Southwest
Research, University Libraries,
University of New Mexico)
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ill. 7. bartolomé fernández, alcalde mayor and war captain of
the jurisdiction of the pueblos of the keres nations
(Image courtesy Spanish Archives of New Mexico, Center for Southwest
Research, University Libraries, University of New Mexico)

library and headquarters of the Franciscan’s Custody of New Mexico was at
Santo Domingo. In 1898 during the U.S. territorial period of New Mexico,
this stock-raising grant was confirmed as a grant in fee.41
Although this conveyance was the last grant to an Indian village in either
the Spanish or Mexican period, governors Juan Bautista de Anza, Fernando
Chacón, and Alberto Maynez issued grants to non-Pueblo petitioners that
affected the adjudication of the Ojo del Espíritu Santo Grant of 1766. In
1786 Anza issued the Town of San Isidro Grant to Antonio de Armenta and
Salvador Antonio Sandoval.42 The grant was located between the pueblos of
Jémez and Zia; its western boundary overlapped the central-west boundary of
the Ojo del Espíritu Santo Grant of 1766. In 1798 Governor Chacón decreed
the Cañón de San Diego Grant, which overlapped an earlier conveyance
and the northwest boundary of the Ojo del Espíritu Santo Grant.43 In 1815
Governor Maynez conveyed the second Ojo del Espíritu Santo Grant, which
fell entirely within the northern half of the Espíritu Santo Grant of 1766.44
Luis María Cabeza de Baca’s petition claimed that the tract had previously
been granted to Antonio Ortiz some twenty years earlier, but it was unknown
whether Ortiz ever took possession and it appeared that the land was now
available.45 Maynez issued the grant presumably after verifying Cabeza
de Baca’s claim. At the very least, it seems that the alcalde mayor Ignacio
Sánchez Vergara placed Cabeza de Baca in possession of the tract, omitting
the procedural step of calling forth representatives of the Pueblos or any
other neighbors who might contest the grant.46 When the Pueblos sought to
confirm their grant, the overlapping nature of these grants—especially the
later Ojo del Espíritu Santo Grant of 1815—would trouble the U.S. courts.
Following the U.S.–Mexican War, the U.S. Congress required residents
from the ceded territories, such as New Mexico, to submit title papers for the
confirmation of their grants or properties in an effort to fulfill its obligations
under the Treaty of Guadalupe Hidalgo, which ended the conflict in 1848.47
Originally, the federal government established the surveyor general of New
Mexico to recommend confirmation of documented Spanish and Mexican
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land grants.48 In 1873 the Pueblos of Zia, Jémez, and Santa Ana filed a claim
to the valley of the Ojo del Espíritu Santo with the surveyor general.49 Their
attorney, Samuel Ellison, submitted the testimonio of the grant, a translation, new testimony, and a sketch map of the valley estimating its size at
276,480 acres.50 According to the Pueblos, they claimed perfect title to the
land and there were no adverse parties or objections to the claim.51 Given
that the overlapping grants issued later had already been confirmed by the
U.S. Congress, the Pueblos sought compensation for the northern half and
title to the lower half of the Espíritu Santo Grant of 1766.
On 8 October 1873, U.S. Atty. Thomas B. Catron wrote to S.G. of New
Mexico Territory James K. Proudfit, urging him to confirm the Ojo del Espíritu Santo Grant of 1766. Catron had heard that Surveyor General Proudfit
planned to reject the grant if the claimants to the Ojo del Espíritu Santo Grant
of 1815 sold their interest.52 Two days later, Proudfit replied that he had made
no such promise and that he would do his duty based on what he believed
was right.53 On 2 February 1874, Proudfit issued a decision recommending
that Congress confirm the grant of 1766. In his opinion, the documents appeared legitimate and Governor Vélez Cachupín had apparently intended
to extend the boundaries of the three Pueblos with the grant.54 Filed among
the surveyor general’s documents on the case is a sheet of paper with three
laws from the Recopilación and one additional decree written on it.55 One of
these—law 8, title 3, book 6—was the same law that Vélez Cachupín cited
in creating the settlement of Abiquiú and that Codallos y Rabal referenced
in reestablishing Sandia Pueblo.56 Also included in the file was law 14, title
3, book 6, which states, in part, that land, water, and woodlands were to be
reserved for the Indians, and that if those resources were taken from a Spaniard, just compensation would be given.57 This legal documentation, along
with the testimonio of the grant of 1766, supported the surveyor general’s
recommendation that Congress confirm the grant, but it never did.
The status of the grant of 1766 remained in an indeterminate state for nearly
two decades until the Pueblos filed a claim before the Court of Private Land
Claims on 28 November 1892.58 The previous year, Congress had charged
this special court with the task of confirming land grants that were “lawfully
and regularly derived from the government of Spain or Mexico.”59 Congress
ordered officials to evaluate claims based on what the proper law was at the
time the grant was issued. If the claim would have been confirmed under
Spanish or Mexican law, then Congress, and later the courts, should confirm
it. If it would not have been deemed valid, then the claim should not be
confirmed. In the Pueblos’ claim, attorneys George H. Howard and Henry
M. Earle cited fifteen principal reasons the court should confirm the grant.
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They argued that the grant had been perfected at the time of the change in
sovereignty from Mexico to the United States and that the three Pueblos held
the valley of the Ojo del Espíritu Santo jointly in fee. This arrangement, the
attorneys stated, was created in accordance with Spanish law at the time. In
compliance with the law, alcalde mayor Bartolomé Fernández documented
that he put the Pueblos in royal and judicial possession on 28 September
1766. Howard also argued that all the appropriate documents had been filed
in the provincial archives of New Mexico and that Spanish officials had
drafted testimonios and given them to the Pueblos.60
Howard next offered alternative theories by which the court could confirm
the grant. Invoking adverse possession, he asserted that the Pueblos had continuously and notoriously occupied the valley from the time that the grant
was dispensed in 1766 to the present. The petitioners were never notified
about the proceedings of the later Ojo del Espíritu Santo Grant of 1815, and
as a result the court should consider those proceedings void. Howard also
addressed grants that overlapped the Ojo del Espíritu Santo Grant of 1766:
if later grants overlapped the earlier grant, the court should likewise declare
those grants null and void. Similarly, if the Cañón de San Diego Grant was
confirmed, it should be held to the limits of the juridical possession and
prohibited to overlap the Ojo del Espíritu Santo Grant of 1766. 61
The United States, the Atlantic and Pacific Railroad, Catron, and others
filed responses to the Pueblos’ petition.62 U.S. Atty. for the Court of Private
Land Claims Matthew G. Reynolds emphatically denied the Pueblos’ joint
claim to the tract: the Pueblos had never petitioned Governor Vélez Cachupín in 1766; the governor never instructed the alcalde to examine the
lands requested; no grant was issued; and no act of possession took place.63
Reynolds then advanced an alternative theory proposing that the Pueblos
had only a permissive right or license to utilize the valley. This license was
subject to revocation or to forfeiture upon abandonment or nonuse and that
the valley had been abandoned prior to the United States’ taking possession
of the country in 1848. For that reason, in 1815, Cabeza de Baca received a
grant for a portion of the same land—a grant, Reynolds asserted, that Mexico
and subsequently the United States recognized. In Reynolds’s analysis, the
Pueblos renounced and forfeited any previous right to the valley, which was
then ignored by the grant of 1815.64
Reynolds then assailed the validity of the grant under Spanish law. In his
analysis, Spanish officials at the time had the authority to make grants to
Indians only when those acts established a settlement or pueblo.65 Reynolds
continued by stating that Spanish policy was to draw the Indians into settlements and that those settlements were limited to four leagues. Next, Reynolds
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asserted that no official ever granted more than four leagues to an Indian
village.66
Reynolds cited no legal authority to support these claims. In contrast law 22,
title 1, book 6 permitted Indians to raise cattle and stated that officials should
give them whatever support they needed. The policy of the Castilian Crown
may have been to draw indigenous populations into concentrated settlements,
but these settlements were in no way confined to four square leagues. The
Recopilación states that Crown officials could confirm the lands that the
Indians had and grant whatever else they needed without any mention of
limitations or restrictions in this regard.67 Reynolds’s assertions are troubling,
considering that he had consulted the Recopilación. He and his team of
experts had compiled a text of laws relevant to Spanish and Mexican land
grants while he was a U.S. attorney. In the text they produced, Spanish and
Mexican Land Laws (1895), he cited twelve laws from the Recopilación that
were in effect in 1766; none supported his claims.68 Nonetheless, Reynolds
concluded that the United States had no legal obligation to recognize the
grant of 1766 under Spanish law or “the law of nations or the treaty of cession
or equity.”69
Catron, now with an interest in the Ojo del Espíritu Santo Grant of 1815,
also filed a response—nearly twenty years after he urged Surveyor General
Proudfit to confirm the 1766 grant. Catron’s catalogue of denials argued that
the Pueblo Indians neither existed nor could have received a grant from the
Spanish Crown; that the Indians could bring no such suit; that they were
never owners of a fee simple; that the grant was not a complete title; and that
the Pueblos had received a prior grant for their villages’ sites.70 Like Reynolds,
Catron declared that the granting procedures recorded in the testimonio never
took place.71 Moreover, Catron denied the authenticity of the testimonio as a
Spanish colonial document.72 For Catron, its dubious provenance explained
the later dispensation of the Ojo del Espíritu Santo Grant of 1815. Howard
and the Pueblos rightly perceived the Ojo del Espíritu Santo Grant of 1815
as a serious challenge to their claim. Accordingly, Howard filed a reply on
their behalf. His argument was simple yet sound: the Ojo del Espíritu Santo
Grant of 1766 was the senior grant and the Ojo del Espíritu Santo Grant of
1815 was the junior and therefore void.73
The Court of Private Land Claims, nevertheless, rejected the Pueblos’
claim on 10 August 1893. The grounds were that the grant was merely a
license.74 In coming to this conclusion, the court attempted to answer two
questions: (1) was the title perfect or imperfect; and (2) was the title for the
land itself or a usufruct, a permissive use license for the pasturing of livestock
only. The court acknowledged the defendants’ numerous objections to the
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muniments of title and their questions regarding possession of the land, but it
considered them unpersuasive. So the court’s focus turned to what the grant
conveyed, the land or a license. In deciding on the latter, the court noted the
phrasing in the petition of the testimonio that requested Vélez Cachupín to
declare the valley of the Ojo del Espíritu Santo the legitimate common pasture
grounds of the three Pueblos.75 While ignoring the granting clause, the court
assumed that the request for a grazing commons meant the Pueblos sought
a permit by declaration. Justice Wilbur F. Stone reasoned, “The grant was
intended and made as a privileged right, license, or royal concession for the
use and purpose of pasturage merely, revocable in its nature, and vested no
title otherwise in the grantees.”76 Thus, the court could not confirm the grant.
The court’s interpretation cannot be squared with land use at the time. If
Governor Vélez Cachupín and alcalde mayor Bartolomé Fernandez understood the petition as a request for a license to pasture livestock, they would
have directed the Pueblos to the royal domain; they would not have put the
Indians in royal possession of the land. In the past, Governor Vélez Cachupín
had issued licenses for settlements, but in those cases, he used contractual
language indicating that he was bestowing a license only.77 If the Pueblos had
requested a license or permit to graze in the Ojo del Espíritu Santo Valley,
where was the corresponding contractual language? The court never entertained the notion that the grant represented full title in the land and that
Fernández, following Spanish land-grant procedure, had simply verified that
the valley was suited for its intended use.78 Even more troubling was that the
court dismissed the significance of the granting decree in which Governor
Vélez Cachupín stated, “I bestowed and granted in the name of His Majesty
May God Save Him the referred lands for pasture of the livestock and horse
herds of the said Pueblos of Santa Ana, Zia and Jémez” (italics added).79 According to his granting decree, the governor unequivocally granted land in
the name of King Carlos III, not a license. His decree and the ensuing act
of possession gave the three Pueblos titled possession—the most complete
form of ownership he could have conveyed.
Still, the later overlapping grants obviously troubled the court, which looked
elsewhere for some legal basis to support its rejection of the Pueblos’ claim.
The court found that reason in the second volume of Joseph M. White’s legal
compendium compiling Spanish, British, and French land laws and policies
published in 1839.80 Justice Stone claimed that page 287 of volume 2 contained
a statement of “Spanish law” regarding pasture grants. He quoted Nicolas
Garrido, whom the court believed to be a Spanish lawyer: “The concession
of a great extent of land for the rearing and pasture of cattle constitutes no
more than the usufruct of it, for the time agreed upon, but the grantee has
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not, nor never had, the most remote right to solicit the proprietorship, for
there is no law or regulation upon which to found it, and consequently the
land does not go out of the class of public lands, since it is the same as if it
was held on rent.”81 Through Stone, the Court of Private Land Claims’ decision took another sharp turn toward profound legal error.
Seizing on this passage, the court reasoned that the Espíritu Santo Grant
of 1766, thought to comprise more than 276,000 acres at the time, certainly
was a “great extent of land.” The court then applied Garrido’s statement,
which it took for Spanish law, to the case. For the court, this “law” explained
why Spanish officials issued the subsequent grants that overlapped the grant
of 1766.82 Similarly, Garrido’s statement explained for the court why the Espíritu Santo Grant of 1815 fell completely within the boundaries of the grant
of 1766.83 Reasoning that the grant of 1766 was not a grant but a license, the
court held that the grant of 1766 was a revocable “privileged right, or license,
or royal concession” for pasturing livestock and vested no title in the grantees.
Justice Stone added that because the grant mentioned no length of duration
it must have been revoked when Mexico “threw off the Spanish yoke.”84
Garrido’s comment, however, was an inaccurate statement of derecho
indiano (the law governing the former Spanish American colonies). In fact,
the East Florida Spanish officials with whom he corresponded had rejected
his legal interpretations.85 The historical context in which Garrido made his
statement was early-nineteenth-century East Florida, not mid-eighteenthcentury New Mexico, and Garrido’s queries related to grants that had been
given to non-Spanish settlers faced with time requirements to perfect title.
At the time of Garrido’s assertions, Spain was on the verge of ceding a deeply
troubled East Florida province to the United States.86 The correspondence
between Garrido, East Florida governor José Coppinger, and auditor de
guerra (judge advocate) Ruperto Saavedra concerned mostly unperfected
land grants in the East Florida jurisdiction.87
Garrido’s involvement in Florida land grants began when King Fernando
VII granted all the uncultivated lands in East Florida to the captain of his
personal guard, the Duke of Alagón, in 1818.88 Some time later, the duke hired
Garrido as his apoderado general (general agent) to facilitate the transfer of
land. 89 Garrido’s position would confuse jurists in the late nineteenth century, and his legacy in Spanish Florida profoundly influenced federal court
decisions on land cases in New Mexico.
On 13 September 1818, Garrido petitioned Governor Coppinger to acknowledge the crown’s grant and to reject all other unperfected claims made
under the Ordinance of 1790. This ordinance had given the governors of East
Florida permission to grant lands to non-Spaniards who swore allegiance to
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ill. 8. nicolas garrido, “general agent” for the duke of alagón
(Image courtesy The East Florida Papers, 1737–1858, Library of
Congress, Manuscript Division)

ill. 9. josé coppinger, governor of florida, 1816–1821
(Image courtesy The East Florida Papers, 1737–1858, Library of
Congress, Manuscript Division)

ill. 10. ruperto saavedra, auditor de guerra
(Image courtesy The East Florida Papers, 1737–1858, Library of
Congress, Manuscript Division)

the crown and agreed to remain on their lands for ten years in order to perfect
their titles. The majority of the grants conveyed tracts suitable for subsistence
farming. Some were intended, however, for mills and others were stock-raising
grants. Worried about future law suits, Garrido pressed Coppinger to state precisely how many of these unperfected grants had defaulted back into the royal
domain. In the process, Garrido submitted nine itemized questions regarding
land grant procedure and law. These queries indicated that the duke’s agent
was not a legal authority. Garrido particularly wanted to know how the grantees
could perfect their titles and in what circumstances they forfeited their grants.
His eighth question raised issues about the validity of factory grants, which
Garrido thought should be rejected outright. Similarly, his ninth query sug-
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gested that pasture grants were invalid as well. In addition to requesting copies
of relevant royal orders, laws, and edicts, Garrido asked the governor to issue
his decision in the form of an edict.90 Garrido’s request for an answer to each
query acknowledged Coppinger as the legal authority on the matter.
Governor Coppinger, however, did not reply directly to Garrido. On 14
October 1818, he referred Garrido’s petition to the auditor de guerra Saavedra.
In this office, Saavedra provided legal advice to the governor and served as
de facto judge in military affairs.91 Saavedra forwarded to Garrido (via Coppinger) copies of the Ordinance of 1790, the grant of 1818, the edict of 1803,
and other documents along with samples of previous land grants.92
On 27 October 1818, Saavedra submitted to the governor an item-by-item
response to Garrido’s inquiry, referring to the royal order of 1790, the Recopilación, and other regulations to expand on certain points. Saavedra’s response
to item nine, which concerned stock-raising grants, shows that the grantees
had to fulfill time requirements in order to gain title. The grants were also
evaluated on a case-by-case basis. Saavedra stated that, indeed, some grazing
grants may not convey a title of proprietorship and that he knew of some such
cases. Clarifying this point, he explained that even if some grantees had not
yet perfected title to their grazing grants, the status of their title would still be
subject to specific circumstances, such as involuntary abandonment due to
invasion.93 Any question on the status of title depended on the time requirements or other obligations the grantee had to fulfill. After review, Governor
Coppinger issued a decree confirming Saavedra’s statements.94
Still not satisfied, Garrido asked for clarification on Saavedra’s opinion:
By what authority had Spanish governors made the grants for the factories?
Why did Coppinger bestow a six-month extension on those who still had not
met the time requirements to perfect their grants—a measure that “would
seem to overstep the bounds of generosity”? Why did settlers who voluntarily
abandoned their grants still have judicial recourse to claim title? Unperfected
claims and abandoned grants, Garrido contended, ought to return to the
royal domain.95
Garrido’s queries either indicated his ignorance of Castilian law or represented his willful misinterpretation of Saavedra’s statements, particularly on
the legal status of abandoned lands or claims that were destroyed by raids,
rebellion, or invasion. Garrido insisted that claimholders in such situations
were not entitled to a judicial hearing before relinquishing their claim. For
some unexplained reason, Garrido appears to have confused this condition
with voluntary abandonment. The Recopilación also allowed the ranking official to determine time extensions based on unforeseen circumstances, such
as invasion.96 In early November 1818, on the pretext of pursuing Seminole
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Indian raiders, U.S. major general Andrew Jackson invaded Florida from
Georgia, captured San Marcos and Pensacola, and then withdrew from the
Spanish colony.97 Due to this invasion, Coppinger was well within the law
to grant the extensions.
Garrido next turned to the issue of stock-raising grants. In response to
Saavedra’s statement that the degree of title depended on the circumstances,
Garrido articulated his position on grazing grants: that while they allowed the
use and enjoyment (usufruct) of the lands at issue, they never conferred title
on the grantee. The Court of Private Land Claims later mistook this assertion
for a declaration of “Spanish law.”98 Yet, Garrido was not declaring the law, he
was suggesting what he thought the law should be. After receiving Garrido’s
objection on 25 November 1818, Coppinger forwarded it to Saavedra.99
On 18 January 1819, Saavedra responded, recounting how past governors
had adjusted at their discretion the conditions required to perfect title
with the object of quickly settling the Spanish province and increasing its
prosperity—the ultimate goal of the king’s order of 1790. Then addressing
the question concerning grazing grants, he did not confirm Garrido’s statement. Rather, the fulfillment of any conditions required to perfect a grant,
as well as the circumstances of the grants in question, determined whether
the grantee received perfect title.100 Grazing grants were not usufructs as a
particular class of grants. In fact grazing grants could be perfected if they
were given without full title at the time of issuance. Accordingly, those
grantees who fulfilled the crown’s requirements received title if that was
offered as an inducement. This condition applied equally to homesteads,
mills, and stock-raising grants. That same day, Governor Coppinger agreed
with Saavedra and ordered Garrido to comply with the decision.101
This exchange demonstrated that Garrido was not an authority on land
law and that he lacked a credible understanding of how Spanish governors
issued land grants on the North American frontier. Throughout the correspondence, Governor Coppinger and auditor de guerra Saavedra repeatedly
refuted Garrido’s assertions and assumptions. Nonetheless, his statement on
stock-raising grants—that they never leave the public domain—resonated
with the U.S. Court of Private Land Claims and, eventually, with the U.S.
Supreme Court.102 The grants in the Duke of Alagón proceedings, however,
were mostly abandoned ones with time requirements whose fulfillment was
at issue. In contrast the Native pueblos in New Mexico were indigenous
settlements for which the Castilian crown required New Mexican governors
to make decisions consistent with the principles of the Recopilación. These
legal precepts were designed to sustain Native villages by generously confirming and conveying land without time requirements. They also reflected the
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special relationship between the crown and its protected indigenous vassals
described in the Recopilación.
Still not defeated by the Court of Private Land Claims’ decision, the Pueblos appealed to the U.S. Supreme Court. In their brief, Earle addressed the
“errors” that the Court of Private Land Claims had accepted.103 In response
to the license theory, Earle argued that the grant papers were written and
arranged in the form of a typical grant in fee. He cited the language of the
petition in which the Pueblos claimed that they considered the requested
land their property “from their founding.”104 He then demonstrated that the
grant issued by Vélez Cachupín gave the Pueblos legitimate title and that
they were placed in royal possession of the “land itself.” Earle added that no
language in the grant indicated licensure.105 And he also labeled Garrido’s
grazing-lands statement as the assertion of a mere “attorney,” not law decreed
by the Castilian crown.106
In the next stage of his analysis, Earle turned to the Recopilación to
demonstrate that even a simple pasture grant would have still been given
in fee simple. Law 13, title 12, book 4 forbade a viceroy from apportioning
cultivable land if someone already held title to it and was using it for stockraising. Law 14 of the same title and book recognized the right of Indians
to such lands. Earle also cited law 5, title 12, book 4, which stated that the
Indians could be left in full possession of their lands including grazing
pastures.107 He cited the regulation of 1754, which allowed common pastures
to communities.108
Still, Earle faced the lingering problem of the Ojo del Espíritu Santo Grant
of 1815. In Earle’s view, not only did this party abandon the claim within two
years, but the Pueblos, who held title to the land, prevented the grantees of
1815 from returning. Additionally, under the laws of Spain, this party lacked
standing to make a claim, because the grantees never demonstrated that
the laws protecting the property of Indians and their right to representation
were followed.109 To support this position, he cited a royal cédula from 1571
and three laws from the Recopilación.110 On the whole, Earle cited the Recopilación as the real controlling legal authority of the case. Yet, he failed
to persuade the court of this fact. He also left out entirely the principles of
book 6, which clearly stated the special relationship between the crown and
the indigenous populations. This omission was possibly due to the lack of
an English translation or of access to the complete text.
Reynolds’s reply for the United States reiterated the government’s previous
denial: the claimants were never put in possession, and they received a “permissive right or a license” only. The Pueblos abandoned the land and they did
so prior to the grant of 1815.111 The U.S. attorney also reintroduced the same
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errors—that the Indians were only given grants for settlements and that those
were limited to four square leagues—on colonial law that he had made before
the Court of Private Land Claims.112 Next, he added a new twist. Turning to
the language of the grant, Reynolds proposed that the absence of words such
as señorío and propriedad demonstrated that the grant did not convey a fee
simple. In his mind, these words, found in the Felipe Tafoya Grant of 1767,
were equivalent to fee simple. The term señorío in a generic context, however,
referred to ownership or dominion and was used as such in division III of the
Siete Partidas. It also had a very technical and specific meaning in Spain,
referring to seigniorial estates, which were inapplicable in Spain’s New World
possessions over which the Castilian crown had exclusive jurisdiction.113
Again, Reynolds misled the court. The Felipe Tafoya Grant was his single
example of a decree that contained señorío and propriedad, which Governor
Mendineuta certainly used as generic terms. He also failed to mention that
the governor attached a time requirement that Felipe Tafoya had to fulfill to
perfect title. Governor Mendinueta used señorío and propriedad to explain
that title would only be complete after Tafoya fulfilled the time requirement
and was put in possession. These terms did not mean fee simple.114 In 1766
Governor Vélez Cachupín gave the three Pueblos title and put them in possession in the same proceeding—these legal forms distinguished their grant
from the Felipe Tafoya Grant. The Court of Private Land Claims confirmed
grants that did not use the terms señorío and propriedad, including the Santo
Domingo and San Felipe stock-raising grants and the Abiquiú grant.115 Señorío
and propriedad lacked the probative value that Reynolds insisted they had.
On 15 November 1897, the U.S. Supreme Court affirmed the Court of
Private Land Claims’ decision. The court ruled that the Ojo del Espíritu
Santo Grant of 1766 was merely a license to pasture cattle; if it had not been
revoked earlier, the Treaty of Guadalupe Hidalgo did so. The court found
Reynolds’s arguments regarding the terms señorío and propiedad persuasive.
Citing no authority, the court surmised that these words were indeed synonymous with fee simple, and the grant must have been a license only. The court
then reasoned that the issuance of later grants, such as the Ojo del Espíritu
Santo Grant of 1815, also suggested that the grant of 1766 was a license. The
court acknowledged that ascertaining Spanish law in the case of Indian grants
was a difficult prospect. For its enlightenment, the court turned not to the
Recopilación or any arguments that the Pueblos had marshaled but to the
supposed authority and erroneous declarations of Garrido—the very ones
that Governor Coppinger and auditor de guerra Saavedra had rejected in
1818 and 1819. For the Supreme Court, the case turned on this point as it had
for the Court of Private Land Claims. Garrido’s “statement of law” provided
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the court, so it reasoned, with the needed legal basis to affirm the Court of
Private Lands Claims in the Zia case.116
Yet, the Supreme Court cited a case in support of its decision that should
have allowed it to arrive at the opposite conclusion—United States v. Clarke
(1834). This case also relied on the correspondence between Garrido, Coppinger, and Saavedra.117 Clarke involved a saw-mill grant that Governor Coppinger had issued in 1816.118 The United States, having possessed Florida since
1819, wanted that grant declared void. It asserted that Coppinger had exceeded
his authority when he issued it. In reference to the Garrido correspondence,
Chief Justice John Marshall stated that the court should handle it as an unauthoritative legal source but still useful in gaining some understanding of
Spanish frontier law. Moreover, he recognized that Saavedra and Coppinger,
not Garrido, knew the relevant Spanish law. Marshall specifically noted that
Coppinger had approved Saavedra’s legal rationale that explained the validity
of title and how title depended on the conditions and circumstances in each
particular case.119 No simple answer embraced all grants of a certain class as
Garrido had assumed. Marshall recognized that, when dispensing land grants,
Spanish governors wielded considerable discretion as seen in the variety of
grants they issued in the New World.120 Contractual language within grants
accordingly varied, depending on numerous specific conditions or variables.
Had the Court of Private Land Claims and the U.S. Supreme Court given
Garrido’s correspondence the same fair reading as the chief justice did in 1834,
the Ojo del Espíritu Santo Grant of 1766 likely would have been confirmed.
As Governor Vélez Cachupín—the proper official who issued the grant
of 1766 in the name of King Carlos III—noted, the Recopilación represented
authoritative law in the kingdom of New Mexico. Under it the Pueblos were
favored and protected vassals to whom land could be granted or confirmed
generously, according to their needs. In 1766 Governor Vélez Cachupín
severed the valley of the Espíritu Santo from the royal domain in the name
of the king and granted it to the Pueblos of Zia, Jémez, and Santa Ana. That
same year he made a similar grant to the Cochiti Pueblo. In these legal
instruments, Vélez Cachupín exercised his discretionary authority in compliance with principles codified in the Recopilación. He recognized that the
Pueblos had a legitimate claim to the valley. They petitioned for land that
they had considered theirs “from their founding.” He and other Spaniards
interpreted this claim in literal terms, not as the application for a grazing
permit. Over a hundred years later the Court of Private Land Claims and
the U.S. Supreme Court, however, failed to identify the Recopilación as the
proper legal authority, even when the case involved the Spanish crown and
one of its indigenous vassals. Instead, the court cited the assertions of Garrido,
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whose erroneous averments that no grazing grants ever left the public domain
served the court’s legal purposes. In representing the Pueblos, Howard and
Earle were unable to fully present the Recopilación’s principles in a coherent
and persuasive argument that the court could accept. Even if they had done
so, they faced a court determined to dodge the confirmation of a grant that
numerous later grants—some already confirmed—were thought to overlap.
The license theory gave the court the easiest solution (or escape) and enabled
it to place hundreds of thousands of acres into the public domain of the
United States. The court’s rejection had reverberations, for it also rejected
the Cochiti Pueblo Grant of 1766, basing its decision solely on its similarities
to the Ojo del Espíritu Santo Grant of 1766.121
Although unsuccessful, the Pueblos of Zia, Jémez, and Santa Ana and
their attorneys—in contrast to Reynolds—marshaled an argument that more
closely reflected what the law was in 1766. Based on this, their claim should
have been confirmed.
Reynolds, on the other hand, mischaracterized the law and the nature
of the grant of 1766—willfully, through ignorance, or a combination of
both to defeat the claim. Along with everyone else working on the case, he
failed to understand the significance of the word ejido and its place within
Castilian land law, medieval and colonial. He manipulated Spanish terms,
misrepresenting their meaning to the U.S. Supreme Court by assigning to
them a dispositive quality that they never had. The Supreme Court accepted
his interpretations along with his other arguments—none of which were
grounded in Castilian law. In adopting the license theory, the Supreme
Court misread its own decision in Clarke, and like the Court of Private Land
Claims, ignored authentic legal traditions found in the Recopilación, the very
text of the conveyance and New Mexico land grant precedence. This body
of law—the relevant legal standard in confirming or rejecting the grant—
indicated the validity of the Ojo del Espíritu Santo Grant of 1766. For these
reasons, the Supreme Court in Pueblo of Zia erred by failing to reverse the
Court of Private Land Claims’ rejection of the grant.
Transcription of the Testimonio (n.d.) of the Ojo del Espíritu Santo Grant
(Pueblos of Santa Ana, Zia, and Jémez)
[fol. 1r]
Testimonio [in left margin] Corregido [in right top margin]
Señor Gouernador y Capitan General Phelipe Tafoya procurador de esta
Villa de
Santa fee paresco ante Usted en toda forma de Derecho por y en nombre de
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Cristobal Yndio Gouernador del Pueblo de Zia y de tomas Capitan Mayor
de la
guerra de dicho Pueblo que esto[s] bienen con comicion de su Casique y
de los de
mas de su republica y digo Señor en Nombre de los dichos y de los del Co<->
mun de los Pueblos de Santa Ana y del de los Xemes que estos desde su
funda<->
cion han reconocido por sus hejidos en las ynmediaciones de dichos sus
Pueblos un Valle que comunmente llaman el ojo del Espiritu Santo i que
es<->
te en algunos casos urjentes sirve para ejidos de la Cavallada de este
real Presidio como es constante. y sabedores los dichos que dicho Valle a
tenido
algunos pretendientes Vecinos para adquirirlo de Merced lo que sera para
los dichos de grandisimo daño pues seallan con cresidos Ganados Mayores
y Menores y Cavalladas para el real servicio y no tener otro paraje en
donde poderlo haser ynparticular los del Pueblo de Zia pues estos todos
los mas de sus Labores son teporales y parte de ellas en las Cañadas
de dicho Valle ynmediatas a dicho su Pueblo. Por todo lo qual a Usted pido
y suplico
en nombre de (Su Majestad Que Dios Guarde) sea mui servido de declarar
por sus le<->
xitmos hejidos y pastos consejibles dicho Valle Mandando se las seña<->
len sus Linderos que es por oriente a todos dichos Pueblos y por el Poniente
la Ceja del Rio puerco y por el Norte un paraje que llaman la Bentana que
es donde viven unos Apaches Navajores i por el Sur con las tierras de
los Vecinos Pobladores de dicho Rio puerco que en mandar haser Usted como
llebo pedido reciuiran los dichos mis partes Merced con Justicia querido
y juro en Nombre de los dichos no ser de malicia este sera. Phelipe tafoya.
decreto [in left margin]
Villa de Santa fee dies y seis de Junio de mil setecientos sesenta y seis.
uisto lo pedido por las republicas de los tres Pueblos de Zia Santa Anna
y Xemes de la nacion queres contiguos unos y otros a la riuera del
Rio de Santa Anna i para determinar segun Justicia doi Comicion a
el Alcalde Mayor de dichos Pueblos don Bartolome Fernandez Para que
reconiciendo
los Linderos que expresan del ojo del espiritu santo en donde refieren man<->
tener sus Ganados y Cavalladas me informe las Leguas que contendran
de Norte a Sur y de Oriente a Poniente y si los dichos tres pueblos tendran
ganados Mayores y Menores y cavalladas que Equibalgan a los Linderos
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que piden para su pastos como hasi mismo si es o no perjudicado algun Vecino
o vecinos con dichos Linderos por antesedente Merced y posesion Lexitima que
tengan lo que executara dicho Alcalde maior con la berdad posible y por este asi
[fol. 1v]
lo probei mande y firme yo don Thomas Velez Cachupin Gouernador
General de
este Reyno con dos testigos de mi asistencia falta escribanos que no los hai
en esta gouernacion. Velez Cachupin =testigos Carlos Fernandez=tes<->
tigo Joseph Maldonado=
Ynforme [in left margin]
en cumplimiento de lo mandado por el señor don Tho<->
mas Velez Cachupin gouernador y Capitan general de este reino por su decreto
de diez y seis del corriente Junio que antesede, yo don Bartolome
fernandez Alcalde Mayor y Capitan aguerra de los Pueblos de Nacion Queres
pase a reconoser las tierras pedidas por los tres Pueblos de Xemes Zia
y Santa Anna y los Linderos que en su pedimento expresan y hallo que com<->
prehenden de Norte a Sur esto es de bado de Piedra que es el Lindero
de los Vecinos del Rio puerco hasta la Bentana como ocho Leguas poco
mas o menos y de oriente a Poniente esto es desde el Pueblo de Zia que
es el mas ynmediato a las tierras pedidas hasta el Rio Puerco Como
Seis Leguas poco mas o menos en cuia distancia no se que entren tie<->
rras utiles para sembrar por ser los aquajes cortos y pocos y solo
son utiles para pastar ganados Mayores y menores de los que a<->
bundan dichos Pueblos sin que tengan las dichas tres republicas otras tie<->
rras en que poder mantener sus ganados y siendo sierto como lo es
que con ninguno de los sitados Linderos perjudican a Vecino alguno a<->
posecionado ni por a posecionar en tierras comprehendidas en ellos
lo que hasente por diligencia que firme con dos testigos de asistencia a falta
de es<->
cribanos que no los hai en este reyno de ninguna clase Villa de Santa fee
y Junio de mil setesientos sesenta y seis=Bartolome fernandez =Testigo
Juan Maria Antonio Riuera=Testigo Pedro Padilla=
Auto de Merced [in left margin]
En la Villa de Santa Fee
en seis dias del mes de Agosto de mil setecientos sesenta y seis. Yo don
Thomas Velez Cachupin Gouernador general de este reyno del Nuevo Mexico
en aten<->
cion a lo pedido por los tres pueblos de Santa Anna Zia y Xemes de la Na<->
cion Queres ya el informe que hase su Alcalde Mayor don Bartolome fer<->
nandez como de ser terrenos que con sus Ganados Mayores y Menores
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y Cavalladas han poseido y en lo autual abundan sin tener otros para<->
jes adonde pastiar lo que los contenidos en su peticion con los cortos
aquajes que se refieren en dicho informe dije que les concedia y conce<->
di en Nombre de (Su Majestad Que Dios Guarde) los referidos terrenos para
el pasto de
los ganados y Cavalladas de los dichos tres Pueblos Santa Anna Zia y
Xemes con los Linderos de Norte a Sur desde el paraje de la Bentana
hasta el bado de Piedra del Rio Puerco Lindero asi mismo de los Vecinos
del lugar de San Fernando y Nuestra Señora de la Luz y de oriente a poniente
[fol. 2r]
desde el Pueblo de Zia hasta el mismo Rio de puerco orilla de
la parte del oriente que dando todo el Valle del Ojo del Espiritu
Santo comprehendido en el sentro y Linderos de este Merced con
la calidad y Condicion de que en este dicho Valle se pueda y deba poner
en caso necesario la Cavallada del Real Precidio de Santa fee por
ser paraje en que a solido pastearse de modo que por los mencionados
tres Pueblos ni se ha de poner embaraso ni rreclamar agrabio
y para que conciderandose en lo subsesibo los supra dichos Linderos por
delos tres Pueblos lo posean con Derecho lexitimo mediante esta real
Merced sin que por ningun Vecino o Vecinos españoles les sean
perjudicados yntrudusindo sus Ganados suponiendo ser comunes
los pastos y mando a el Alcalde Mayor don Bartolome fernandez pase
y de Posecion real a dichos tres Pueblos de esta Merced y Linderos con<->
tenidos llebando con sigo a las Justicias y Mayores de cada uno de
ellos a siendo constar y la dilijencia a Continuacion de este mi auto
de Merced que mi de bolvera para dar a cada Pueblo el testimonio co<->
rrespondiente de todo y poner el original en el Archibo de este Go<->
bierno adonde debe Constar y hasi lo probei concedi mande y fir<->
me autuando con dos testigos asistencia falta de escribanos que de
ninguna clase los hai en este Gouernacion thomas Velez Cachupin
testigo=Carlos Fernandez=Testigo Domingo Labadia=
Posesion [in left margin]
En cumplimiento de lo mandado
por el Señor don thomas Velez Cachupin Gouernador y Capitan general de este
Reyno del Nuevo Mexico yo don Bartholome Fernandez Alcalde Mayor y
Capitan aguerra
de los Pueblos de la Nacion Queres pase a dichos Pueblos y en Compania
de los Go<->
uernadoresillos Casiques y de mas Justicias de los Pueblos de Santa Anna
Zia y Xe<->
mes pase a las tierras pedidas por los naturales de dichas tres republicas y men<->
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sionados por dicho Señor Gouernador en nombre de Su Majestad como
consta por la anteceden<->
te Merced y sitando a los con lindantes que son los vecinos del puesto de
San Fernando
del Rio puerco y presentes el theniente Juan Baptista Montaño Agustin
Gallego y to<->
mas Gurule les tome de lo mano a dichos Gouernadorcillos que lo son
Cristobal Naspona
y Cristobal Chiguigui Pedro chite Casique Sebastian Lazaro Juan Antonio122
Ca<->
pitanes de la guerra Augustin Thomas Juan Domingo y de mas Justicias y los
pasie por dichas tierras dieron Vozes viva (el Rey Nuestro Señor Que Dios
Guarde) tira<->
ron Piedras ya rancaron sacate en señal de posesion la que les di y aprendie<->
ron quieta y pasificamente sin contradicion alguna bajo las condiciones
expresadas en la referida Merced y de los Linderos en ella senalados que
son de norte a sur de la Bentana el Bado de Piedra y de Oriente a Poniente
[fol. 2v]
desde el Pueblo de Zia a orillas del Rio Puerco a la parte del oriente y pa<->
ra que asi con este lo firme yo dicho Alcalde Mayor con dos testigos de
asistencia autuando
como Jues receptor a falta de escribano que no los hai en esta Gouernacion
en este paraje del Ojo del Espiritu Santo en beinte y ocho de Septiembre
de mil setecientos sesenta y seis años doi fee =Bartholome fernan<->
dez=testigo Miguel tenorio de Alba= testigo Pedro Garcia=
Concuerda con su original que quede en el Archivo de este Gouierno donde
Yo don
Thomas Velez Cachupin Governador General de este reyno del Nuevo
Mexico lo man<->
de sacar va fielmente y corrigido y fueron presentes los de mi asistencia
quienes actuo a falta de escribano que no los ay en este Gouernacion=En
testimonio
de verdad=Thomas Velez Cachupin=testigo Carlos fernandez testigo Domingo Labadia
English Translation of the Testimonio (n.d.) of the Ojo del Espíritu Santo
Grant (Pueblos of Santa Ana, Zia, and Jémez)
[fol. 1r]
Attested Copy [in left margin] Corrected [in right top margin]
Lord Governor and Captain General: I, Felipe Tafoya, legal representative
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of this town of Santa Fe appear before you in full legal form, for and in the
name of Cristóbal, Indian Governor of the Pueblo of Zia, and of Tomás,
Chief War Captain
of said Pueblo, who come under appointment from their cacique and of
others from their republic. And I state, lord, in the name of the others, and
of the communities of the Pueblos of Santa Ana and of those of the Jémez,
that from their founding, they have recognized as ejidos, in the immediate
vicinity of their said
Pueblos, a valley that they commonly call the Ojo del Espíritu Santo, and that
this valley in some urgent cases serves as ejidos for the horses of this
royal garrison as is of record. And the aforementioned are aware that some
citizens have attempted to acquire the said valley by grant, which will result
in the greatest harm for the aforementioned, as they have raised livestock,
large and small, and horse herds for the royal service and have no other
place in which to pasture them, in particular the people of the Pueblo of
Zia since the greater part of their fields are seasonal, and some of them are in
the ravines of said valley, adjoining their said Pueblo. In consideration of all
of this, I ask and pray that in the name of His Majesty May God Save Him,
you be very pleased to declare for them the said valley to be their legitimate
ejidos and pasture, ordering the boundary markers placed, that is, on the
east, to all the said pueblos; and on the west, the rim of the Rio Puerco; on
the north, a place called “the Window,” which
is where some Apache Navajos live; and on the south, by the lands of the
citizen settlers of said Rio Puerco. That by your ordering this to be done, as
I have requested, the aforementioned my clients will receive the grant with
desired justice, and I swear in the name of the aforementioned that this will
not be done of malice.
Felipe Tafoya
Decree: [in left margin]
Villa of Santa Fe, June sixteenth, one thousand seven hundred and sixty-six.
Having seen what was requested by the republics of the three Pueblos of
Zia, Santa Ana,
and Jemez of the Keres Nation, contiguous to one another on the banks of the
Santa Ana River, and in order to make a determination according to justice, I
am giving a commission to the alcalde mayor of said Pueblos, don Bartolomé
Fernández, so that by examining the boundaries that they cite for of the Ojo
del Espíritu Santo where they say they keep their livestock and horse herds,
he may report to me the leagues they contain, from north to south and from
east to west, and whether the three Pueblos have the large and small livestock
and horse herds proportional to the boundaries that they request in order to

spring 2012

dory-garduño N 193

pasture them, as well as whether or not said boundaries would injure some
citizen or citizens within a previous grant and legitimate possession that they
may have. That said alcalde mayor will execute with all possible truth and
through this I so
[fol. 1v]
provided, ordered, and signed, I, don Tomás Vélez Cachupín Governor
General of this kingdom, with two attending witnesses, lacking escribanos
since there are none in this jurisdiction.
Vélez Cachupín
Witness: Carlos Fernández
Witness: José Maldonado
Report: [in left margin]
In fulfillment of that ordered by the Lord don Tomás Vélez
Cachupín Governor and Captain General of this kingdom. By his decree of the
sixteenth of the current month of June, I, don Bartolomé
Fernández, Alcalde Mayor and War Captain of the Pueblos of the Keres
Nations, proceeded to examine the lands requested by the three Pueblos of
Jémez, Zia, and Santa Ana and the boundaries that they cite in their petition. And I find that they contain from north to south, this is, from the rock
ford that is the boundary of the citizen settlers of the Rio Puerco until “the
Window,” about eight leagues more or less and by east to west, this is, from
the Pueblo of Zia that is the more immediate to the lands requested until
the Rio Puerco about six leagues more or less in which distance there are
no lands between them
useful for cultivation, because the watering holes being scanty and few, and only
suitable for pasturing small and large stock, which are abundant in the said
Pueblos without which the said three republics having other lands on which
to maintain their livestock and it being true that none of the cited boundaries injured any citizen who was in possession or attempting to possess lands
contained within them,
which I set down as a completed action, which I signed with two attending
witnesses, lacking escribanos there being none in this kingdom of any kind.
Villa of Santa Fe and June of one thousand seven hundred sixty-six.
Bartolomé Fernández
Witness: Juan Maria Antonio Rivera
Witness: Pedro Padilla
Granting Decree: [in left margin]
In the villa of Santa Fe
on the sixth day of the month of August one thousand seven hundred sixtysix. I, don Tomás Vélez Cachupín, Governor of this Kingdom of New Mexico
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in attention to what the three Pueblos of Santa Ana, Zia, Jémez of the Keres
Nation requested and the report that Alcalde Mayor, don Bartolomé Fernández
makes, as being lands that with their livestock, large and small,
and horse herds, they have possessed and presently abound without having any
other places to pasture than those mentioned in their petition with the scarce
watering holes that is referred to in said report. I stated that I bestowed and
granted to them in the name of His Majesty May God Save Him the referred
lands for pasture of the livestock and horse herds of the said Pueblos of Santa
Ana, Zia and Jémez, with the boundaries from the north to south, from the
place of the “Window” to the stone ford of the Rio Puerco the same such
boundary of the citizens of the place of San Fernando and Our Lady of Light;
and from east to west
[fol. 2r]
from the Pueblo of Zia until the same bank of the eastern part
of the Rio Puerco that overlooks all of the Valley of the Ojo del Espíritu Santo
included within the center and boundaries of this grant, with
the stipulation and condition that this said valley in a case of necessity, should
and must be kept for the horse herd of the royal presidio of Santa Fe
to pasture themselves in such a way that they are accustomed to by the
mentioned three pueblos, who are neither to place an obstacle nor claim
any offense,
and so that, considering it henceforth the above aforementioned boundaries for the three pueblos to possess [the land] by legitimate title by virtue of
this Royal
Grant, without any Spanish citizen or citizens being harmed,
introducing their live stock presuming the pastures to be commons.
And I order the Alcalde Mayor don Bartolomé Fernández to go
and give royal possession to the said three pueblos of this grant, with the desired
boundaries taking with him the justices and mayores of each one of
them, making a record and completed action at the end of this my grant decree,
which he will return to me in order to give to each pueblo the corresponding
attested copy of everything and to place the original in the archive of this government where it ought to be on record. I so provided, granted, ordered, and
signed it, acting with two attending witnesses lacking escribanos;
there are none of any class in this government.
Tomás Vélez Cachupín
Witness: Carlos Fernández
Witness: Domingo Labadia
Act of Possession: [in left margin]
In fulfillment of that ordered by
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the Lord don Tomás Vélez Cachupín, Governor and Captain General of this
Kingdom of New Mexico, I, don Bartolomé Fernández Alcalde Mayor and
War Captain of the Pueblos of the Keres Nation went to said pueblos in the
company of the governors, their caciques, and other officials of the Pueblos
of Santa Ana, Zia, and Jémez to go to the lands requested by the natives of
the said three republics and previously mentioned
by said the Lord Governor in the name of His Majesty as recorded by the
preceding grant and summoning the bordering citizens of the place of San
Fernando of
the Rio Puerco. And in attendance, the Lieutenant Juan Bautista Montaño,
Agustín Gallego y Tomás Gurule. I took said governors by the hand,
those who are Cristóbal Naspona, Cristóval Chiguigui, and Pedro Chite.
Cacique: Sebastian Lazaro Juan Antonio War Captains: Agustín Thomas
Juan Domingo and more justices and they passed through the said lands,
shouted Long Live the King Our Lord Whom God Preserve! They threw
rocks and ripped up grass in proof of possession, which I gave them and
they received quietly and peacefully without any contradiction under the
conditions expressed in the mentioned grant and of the boundaries marked
in her, which are from north to south, from the “Window” to the Stone Ford,
and from east to west
[fol. 2v]
from the Pueblo of Zia to the banks of the Rio Puerco to the part of the east,
and in order that it appears as such, I, said alcalde mayor, signed it with two
attending witnesses, acting as the appointed judge, lacking escribanos there
being none in this government. In this place of the Ojo del Espíritu Santo,
on the twenty-eighth of September, one thousand seven hundred and sixtysix years. I attest:
Bartolomé Fernández
Witness: Miguel Tenorio de Alba
Witness: Pedro García
It agrees with its original that remains in the archive of this government,
where I don Tomás Vélez Cachupín Governor General of this Kingdom of
New Mexico ordered it copied. It is a faithfully corrected copy. Present were
my attending witnesses who I act with, lacking escribanos there being none
in this government. In testimony of truth:
Tomás Vélez Cachupín
Witness: Carlos Fernández
Witness: Domingo Labadia
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39. Ibid. The governor added the condition that the horses of the royal garrison be allowed to graze on the lands granted in cases of emergency as he did in other grants.
He also included the provision that the Pueblos could not file a damage claim.
40. Santo Domingo and San Felipe Grant, 10 September 1770, Santa Fe, Report 142, SG,
Ser. I, SANM, NMSRCA.
41. The Santo Domingo and San Felipe Grant, ultimately confirmed by the Court of
Private Land Claims (Case 134), escaped the future scrutiny that the Ojo del Espíritu
Santo Grant of 1766 and the Cochiti Pueblo Grant faced.
42. See Town of San Isidro Grant (Antonio de Armenta, et al.), 14 May 1786, Santa
Fe, Report 24, SG, Ser. I, SANM, NMSRCA. Congress confirmed this grant on 21
June 1860.
43. The Town of Cañón de San Diego Grant encompassed an earlier grant of the same
name from 1788. When these grantees had approached alcalde mayor Antonio de
Armenta in 1798, he gave them certificates that recognized their lands and exempted
them from the grant of 1798. Town of Cañón de San Diego Grant, 6 March 1798,
Santa Fe, Report 25, SG, Ser. I, SANM, NMSRCA [hereafter Cañón de San Diego
Grant]. A dispute arose in 1808 and Gov. José Manrique ruled that the grantees of
1788 had a claim superior to that of the later grantees of 1798, for an older legitimate
grant voided a later conveyance. The U.S. Supreme Court later rejected the claim
filed by the heirs of the grant of 1788. See Bowden, “Private Land Claims in the
Southwest,” 5:1374.
44. Ojo del Espíritu Santo Grant (Luis María Cavesa de Baca), 24 May 1815, Santa Fe,
Report 44, SG, Ser. I, SANM, NMSRCA [hereafter Ojo del Espíritu Santo Grant of
1815]. Congress confirmed this grant on 3 March 1869. See An Act to Confirm Certain
Private Land Claims in the Territory of New Mexico, Chap. 152, 15 Stat. 342 (1869).
45. Petition of Luis María Cavesa de Baca, Nuestra Señora de la Peña Blanca, 23 May
1815 in Ojo del Espíritu Santo Grant of 1815, Report 44, SG, Ser. I, NMSRCA.
46. Granting Decree of Gov. Alberto Maynez, 24 May 1815 in Ojo del Espíritu Santo
Grant of 1815. That no original copy of the Ojo del Espíritu Santo Grant of 1766
was found when Maynez apparently searched the archive suggests that the originals
were taken or destroyed. For the activities of Antonio Ortiz and Luis María Cabeza
de Baca concerning land grants elsewhere in New Mexico, see Malcolm Ebright,
Land Grants and Lawsuits in Northern New Mexico (Albuquerque: University of New
Mexico Press, 1994), 173–79. Vergara must have known that Jémez, Zia, and Santa
Ana pueblos had claimed the valley as their own even if they used it infrequently. If
he was unsure, his predecessor, Antonio de Armenta, would have known. Armenta
drafted the testimonio of the Ojo del Espíritu Santo Grant of 1766 most likely in the
mid-1780s, see James E. Dory-Garduño, “The 1766 Ojo del Espíritu Santo Grant:
Authenticating a New Mexico Land Grant,” Colonial Latin American Historical
Review 16 (spring 2007): 159–96.
47. For text of the treaty, see U.S.–Mexican Treaties, vol. I, comp. Richard A. Westin
(Buffalo, N.Y.: William S. Hein, 1996), 791–806.
48. Act of July 22, 1854, Stats at Large of the USA, 10 (1855): 308–10, sec. 8.
49. In his decision, Surv. Gen. James K. Proudfit wrote that the claim originally had been
filed in 1856, but that for some reason, possibly disagreement among the claimants,
the Pueblos withdrew their joint petition. Report TT (Pueblo of Zia, Santa Ana, and
Jémez), SG, NMSRCA.

spring 2012

dory-garduño N 201

50. Ibid.
51. Ibid. Juan Casados and José Rumoldo Casados, residents in the area, testified at the
hearing on behalf of the Pueblos on 25 July 1873. Both men knew of the grant and
acknowledged that the Pueblos owned the land and used it for grazing livestock.
In addition they described the grant’s boundaries and disclaimed any interest in
the land. The Casadoses added that a Diego Baca had resided near the spring for
three years, but they lacked any knowledge of a right for him to do so. Because the
courts did not find the witnesses’ testimonies determinative, a full analysis of what
they said falls outside the scope of this study. Testimony of Juan Casados and José
Rumoldo Casados, 25 July 1873, Report TT (Pueblo of Zia, Santa Ana, and Jémez),
SG, NMSRCA.
52. Catron to Proudfit, 8 October 1873, Santa Fe, in Report TT (Pueblo of Zia, Santa
Ana, and Jémez), SG, NMSRCA.
53. Proudfit to Catron, 10 October 1873, Santa Fe, in Report TT (Pueblo of Zia, Santa
Ana, and Jémez), SG, NMSRCA. Catron later gained an interest in the grant of 1815.
Proudfit also speculated in land while he was New Mexico’s surveyor general.
54. Decision of Claim by James K. Proudfit, 2 February 1874, Santa Fe, in Report TT
(Pueblo of Zia, Santa Ana, and Jémez), SG, NMSRCA.
55. Document with Spanish laws and decree, Santa Fe, in Report TT (Pueblo of Zia,
Santa Ana, and Jémez), SG, NMSCRA.
56. See Ebright and Hendricks, Witches of Abiquiu, 270.
57. Recopilación, bk. 6, title 3, law 14. This law would have served as a possible remedy
in compensating the grantees of 1815 if that grant had been made in good faith.
58. Pueblo of Zia et al. v. United States et al., 28 November 1892, Santa Fe, Case 50,
CPLC, NMSRCA.
59. Additionally, the court could confirm grants if a “claimant [would have] had a lawful
right to make perfect [the grant], had the territory not been acquired by the United
States.” Act of March 31, 1891, creating the Court of Private Land Claims, U.S. Statutes
at Large 26 (1891): 854–62, sec. 13. See Richard Wells Bradfute, The Court of Private
Land Claims: The Adjudication of Spanish and Mexican Land Grant Titles, 1891–1904
(Albuquerque: University of New Mexico Press, 1975), 241.
60. Petition, pp. 1–2 in Case 50, CPLC, NMSRCA. He also claimed that the petitioners
had searched for the originals in the New Mexico territorial archives in Santa Fe but
could not find them. Instead, they filed the testimonio with the surveyor general.
61. Petition, pp. 4–8 in Case 50, CPLC, NMSRCA. To make a claim under adverse
possession, several elements had to be met. One was that the land in question was
openly and notoriously occupied by the claimant. This meant that the claimant
clearly occupied the land and that the rightful owner failed to file a claim to eject
the claimant. Jurisdictions varied and still vary, but generally under Anglo common
law, the claim must, in addition to being open and notorious, be hostile, i.e., adverse
to the actual owner, and the possession must be continuous and uninterrupted for
a specific amount of time, usually ten years or more. Some jurisdictions have additional elements. For adverse possession, see Edward E. Chase, Property Law: Cases,
Materials, and Questions (Cincinnati, Ohio: Anderson Publishing, 2002), 59–111.
62. Answers by the United States, Atlantic and Pacific Railroad, Thomas B. Catron, and
others in Case 50, CPLC, NMSRCA. The Atlantic and Pacific Railroad Company,
whose track ran through Bernalillo and Valencia counties, had received a federal
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grant of odd numbered sections of land within forty miles of each side of its track.
The valley of the Ojo del Espíritu Santo fell within some of those tracts. Response
of the Atlantic and Pacific Railroad Company, Case 50, CPLC, NMSRCA.
Reynolds’s and Catron’s denials were partly procedural in nature, not purely contentious. In fact the court might uphold any claims that Reynolds and Catron did not
oppose. Although Catron filed his response before the United States filed its denial,
this study treats the answers in the order that they appeared in the eventual Transcript
of Record that was filed with the Supreme Court and to which both parties stipulated.
Answer by the United States, filed 26 June 1893, pp. 1–2, Case 50, CPLC, NMSRCA.
Ibid., pp. 2–3.
Ibid; and Recopilación, bk. 6, title 1, law 22.
Answer by the United States, p. 3 in Case 50, CPLC, NMSRCA.
As mentioned previously, in New Mexico many Spaniards, Indians, and Anglos
(as well as later scholars) came to believe that indigenous villages were entitled to
four leagues measured from the cemetery or church in each cardinal direction. But
no law expressly states this point or that they were limited to these measurements.
Recopilación, bk. 4, title 12, law 14.
Matthew G. Reynolds, Spanish and Mexican Land Laws: New Spain and Mexico (St.
Louis, Mo.: Buxton and Skinner, 1895). This text became the main source utilized
by the Court of Private Land Claims and the Supreme Court to determine Spanish
and Mexican law. See Bradfute, The Court of Private Land Claims, 80. In a section
titled “Laws of the Indies Relating to Towns and Communities,” Reynolds listed twelve
laws from books 3, 4, and 5 (one book wrongly numbered) of the Recopilación. From
book 4, title 5, he listed laws 6 through 11, all of which deal with Spanish community
settlements. From book 4, title 12, he listed law 14. In addition to the king of Castile
asserting his right to the lands of the Indies, this law also states that lands needed for
cultivation and raising livestock shall be distributed and confirmed to the Indians.
Afterward, all remaining lands would return to the crown for future grants. This statute
is the only law from the Recopilación referring to the rights of the Indians found in
Reynolds’s Spanish and Mexican Land Laws. Reynolds does not mention book 6
or any provisions of book 4 that contain laws regarding the indigenous settlements
or grants. In addition to these twelve laws, Reynolds included Fernando VI’s Royal
Instructions of 15 October 1754, which affirms the authority of the Recopilación.
Reynolds, Spanish and Mexican Land Laws, 44–49; 50–57. This represented the
extent of Reynolds’s compilation of laws that were in effect at the time during which
the existing Pueblo grants were issued.
Answer by the United States, p. 4 in Case 50, CPLC, NMSRCA. Reynolds is referring to the Treaty of Guadalupe Hidalgo. For the text of the treaty, see U.S.–Mexican
Treaties, 791–806.
Answer by Catron, Pedro Perea, Jacobo Perea, and Mariano S. Otero, 10 January 1893,
Santa Fe, p. 1 in Case 50, CPLC, NMSRCA. Catron was referring to the spurious
Cruzate grants allegedly issued by Spanish governor Domingo Jirónza Petriz de Cruzate
in 1689, during the Pueblo expulsion of the Spaniards from New Mexico. Jirónza and
the Spanish refugees were headquartered in El Paso at the time. See Sandra MathewsLamb, “The ‘Nineteenth-Century Cruzate Grants’: Pueblos, Peddlers, and the Great
Confidence Scam?” (PhD diss., University of New Mexico, 1998); and Sandra Mathews-
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Lamb, “‘Designing and Mischievous Individuals’: The Cruzate Grants and the Office
of the Surveyor General,” New Mexico Historical Review 71 (October 1996): 341–59.
Answer by Catron, Perea, Perea, and Otero, 10 January 1893, Santa Fe, pp. 1–2 in
Case 50, CPLC, NMSRCA.
Ibid., pp. 2–3. I argue that the existing testimonio is an authentic colonial document
consistent with others from the same era. The documents that formed the original
expediente have yet to surface. See Dory-Garduño, “The 1766 Ojo del Espíritu
Santo Grant.”
Petitioners’ Replication, 21 July 1893, Santa Fe, in Case 50, CPLC, NMSRCA.
Court of Private Land Claims Opinion [hereafter CPLC Opinion], 42, 44, app. I,
Appellee’s Brief, in Pueblo of Zia et al. v. United States et al., 168 U.S. 198 (1897).
Justice Wilbur F. Stone wrote for the court. In the appellee’s brief, Reynolds stated
that clerical error omitted the opinion in the transcript forwarded to the Supreme
Court, so he included it as appendix I in his brief. I follow Reynolds’s numbering of
the opinion as printed on pp. 39–44 in his brief to the Supreme Court. For the briefs
that the parties filed in the Supreme Court case, I have consulted the collection of
“Supreme Court Cases and Briefs” in microfilm and microfiche at the University of
New Mexico School of Law’s Law Library, Albuquerque, New Mexico.
CPLC Opinion, pp. 39–40, app. I, Apellee’s Brief, in Pueblo of Zia et al. v. United
States et al., 168 U.S. 198 (1897).
Ibid., p. 44.
See Malcolm Ebright, “Breaking New Ground: A Reappraisal of Governors Velez
Cachupin and Mendinueta and Their Land Grant Policies,” Colonial Latin American
Historical Review 5 (spring 1996): 204.
The Spaniards classified the valley as grazing pasture because it lacked the requisite
resources needed for a settlement or for cultivation. Justice Stone even cited alcalde
mayor Fernandez’s conclusion that the valley was suited for grazing not cultivation
due to the scarcity of water. CPLC Opinion, p. 40, app. I, Appellee’s Brief, in Pueblo
of Zia et al. v. United States et al., 168 U.S. 198 (1897).
The Spanish reads: “Dije que les considia y concedi en nombre de (S.M.Q.D.G). los
referidos terrenos para el pasto de los ganados y cavalladas de los dichos tres Pueblos
Santa Anna, Zia y Xemes.” Granting Decree of Gov. Tomás Vélez Cachupín, 6
August 1766, Santa Fe, in Testimonio (n.d.) of the Ojo del Espíritu Santo Grant.
Joseph M. White, A New Collection of Laws, Charters and Local Ordinances of the
Governments of Great Britain, France and Spain Relating to the Concessions of Land
in Their Respective Colonies: Together with the Laws of Mexico and Texas on the Same
Subject, 2 vols. (Philadelphia, Penn.: T. and J. W. Johnson, 1839), 2:287. In 1834
White had declared his legal opinion on Florida land titles of U.S. citizens pending
in the U.S. Supreme Court. See Joseph M. White, Exposition, Historical and Legal,
of the Title of Colin Mitchell and Others to Lands in Florida: Now Depending in the
Supreme Court of the United States (Washington, D.C.: Gale and Seaton, 1834).
CPLC Opinion, pp. 42–43, app. I, Appellee’s Brief, in Pueblo of Zia et al. v. United
States et al., 168 U.S. 198 (1897); and Garrido to Gov. José Coppinger, 25 November
1818, San Augustine, Florida, in White, A New Collection, 2:287.
CPLC Opinion, p. 43, app. I, Appellee’s Brief, in Pueblo of Zia et al. v. United States
et al., 168 U.S. 198 (1897).
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83. For the overlap of the other grants, see Sando, Nee Hemish, 64. His map shows that
the court exaggerated the overlap of later grants. On Sando’s map, the Cañon de San
Diego Grant actually falls outside the Espíritu Santo grant. The San Ysidro Grant
only slightly overlaps it.
84. CPLC Opinion, p. 44, app. I, Appellee’s Brief, in Pueblo of Zia et al. v. United States
et al., 168 U.S. 198 (1897).
85. Ruperto Saavedra to Gov. José Coppinger, 18 January 1819, San Augustine, Florida,
in White, A New Collection, 2:273–90.
86. For a discussion of events leading to the Spanish cession of Florida, see Weber, The
Spanish Frontier, 296–300.
87. Some Coppinger-Garrido-Saavadra correspondence is reproduced in White, A New
Collection, 2:272–90. For documents relating to this same correspondence, see section
99, r. 175, The East Florida Papers, 1737–1858 (Washington, D.C.: Library of Congress,
Manuscript Division, 1964–1965), microcopy [hereafter East Florida Papers]. On the
office of auditor de guerra, see Cutter, The Legal Culture of Northern New Spain, 55.
88. Duke of Alagón Grant, Real Cédula, 6 February 1818, Madrid, no. 673–77, section
99, r. 175, East Florida Papers.
89. Nicholas Garrido to José Coppinger, 25 June 1818, San Augustine, Florida, no. 677,
section 99, r. 175, East Florida Papers. If Garrido was in fact an attorney, he would
have only helped his legal cause to declare that fact to the governor. The English
translation of a letter dated 5 February 1819, however, has Garrido stating that he is
an attorney. In the English translation of land claims in New Mexico during the
nineteenth century, procurador was often translated as attorney when it actually meant
representative or legal representative. In the Testimonio (n.d.) of the Ojo del Espíritu
Santo Grant and Transcription of the Cochiti Pueblo Grant, Santa Fe, 17 August 1766,
Case 172, CPLC, NMSRCA, Felipe Tafoya stated that he was a procurador though
he was not a trained or licensed attorney. See Cutter, The Protector de Indios, 75–76;
and White, A New Collection, 2:272.
90. Nicolas Garrido to José Coppinger, 13 September 1818, San Augustine, Florida, in
White, A New Collection, 2:273–78.
91. For a discussion on the office of auditor de guerra, see Cutter, The Legal Culture of
Northern New Spain, 55–57.
92. Nicolas Garrido to José Coppinger, 13 September 1818, San Augustine, Florida, in
White, A New Collection, 2:275.
93. Auditor de guerra Ruperto Saavedra to Gov. José Coppinger, 27 October 1818, San
Augustine, Florida, in White, A New Collection, 2:282–85. Under Castilian law found
in the Siete Partidas, the abandonment of property usually meant the forfeiture of title.
See Siete Partidas, partida 3, title 28, law 50. A common exception was abandonment
because of emergency conditions, such as attack by hostile groups or countries. Siete
Partidas, partida 3, title 30, law 27.
94. Decree of Gov. José Coppinger, 29 October 1818, San Augustine, Florida, in White,
A New Collection, 2:285. He also extended the period in which grantees could perfect
their title to their factory grant by six months from the date of his decision.
95. Nicolas Garrido to Gov. José Coppinger, 25 November 1818, San Augustine, Florida,
in White, A New Collection, 2:285–87. King Fernando VI’s Royal Instructions of 15
October 1754 indicate that factory grants were legitimate conveyances. Instructions
reprinted in Reynolds, Spanish and Mexican Laws, 50–57. Garrido was obviously
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trying to convince Coppinger to void as many grants as he could, since his commission was likely to be paid in land.
Recopilación, bk. 4, title 7, law 25.
See Weber, The Spanish Frontier, 299. Spain ceded East Florida to the United States
the following year.
Nicolas Garrido to Gov. José Coppinger, 25 November 1818, San Augustine, Florida,
in White, A New Collection, 2:287.
Gov. José Coppinger to auditor de guerra Ruperto Saavedra, 25 November 1818, San
Augustine, Florida, in White, A New Collection, 2:287–88. Unmoved, Saavedra also
responded by pointing out that the patent to the Duke of Alagón was for uncultivated
lands without injury to a third party. This meant that all lands in which the grantee
was put in possession were beyond Garrido’s inquiry. Auditor de guerra Ruperto
Saavedra to Gov. José Coppinger, 18 January 1819, San Augustine, Florida, in White,
A New Collection, 2:288-90.
Auditor de guerra Ruperto Saavedra to Gov. José Coppinger, 18 January 1819, San
Augustine, Florida, in White, A New Collection, 2:288–90.
Decree of Gov. José Coppinger, 18 January 1819, San Augustine, Florida, in White,
A New Collection, 2:290.
Pueblo of Zia et al. v. United States et al., 168 U.S. 198 (1897).
The “Assignment of Errors” that Earle submitted consists of the following: “1) Error
in not holding that this grant is one that Mexico was bound to confirm and one that
the United States should have confirmed under Section 13 of an Act of Congress
approved March 3, 1891; 2) Error in not holding that grantees had perfect title by
prescription; 3) Error in holding that title was merely a license to pasture; 4) Error
in finding contrary evidence; 5) Error in not holding that title was perfect at date of
change of flag; 6) Error in not holding that grant was a perfect one under the laws
of Spain in 1766; 7) The Court erred in not confirming this grant in the name of
Petitioners.” Appellant’s Brief, p. 15, in Pueblo of Zia et al. v. United States et al., 168
U.S. 198 (1897).
Ibid., p. 7. Earle puts the founding date “1689” in parenthesis. Here, he is referring
to the Cruzate grants, which were still thought to be legitimate.
Ibid., pp. 7–8. Earle continued to refer to the language of the grant, showing that the
boundaries mentioned were to be considered those of the Pueblos. To support the
argument that the stipulation allowing the horses of the royal garrison to graze upon
the land in emergencies did not convert the grant into a license. He cited a royal
cédula of 1748 reserving the king’s right to remove wood for use in the royal navy
from all lands granted, sold, or distributed in his name, noting that this provision did
not convert any grant in fee into a license.
Ibid., p. 10.
Ibid., pp. 11–12; and Recopilación, bk. 4, title 12, laws 5, 13, and 14.
Appellant’s Brief, pp. 11–12, in Pueblo of Zia et al. v. United States et al., 168 U.S.
198 (1897). He reiterated that laws 15, 17, 18, and 19, title 12, bk. 4 of the Recopilación
supported this principle as well.
Ibid., pp. 11–12.
Ibid., pp. 12–13. The laws cited were 9, 16, and 17, title 12, bk. 4 of the Recopilación.
Pueblo of Zia et al. v. United States et al., 168 U.S. 198 (1897). The testimony on this
point is admittedly inconclusive for each side found witnesses to say that the Pueblos
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did or did not continuously use the valley. Appellee’s Brief, pp. 6–7, Pueblo of Zia et
al. v. United States et al., 168 U.S. 198 (1897).
For Reynolds’s arguments, see Appellee’s Brief, pp. 29–37, Pueblo of Zia et al. v.
United States et al., 168 U.S. 198 (1897). Recopilación, bk. 4, title 12, law 14 ordered
officials to grant whatever was needed to the Indians; this implies that the viceroy
or governor should use his discretion to evaluate what was required in terms of land
and other resources.
Appellee’s Brief, pp. 35, 58, in Pueblo of Zia et al. v. United States et al., 168 U.S. 198
(1897). Señoríos in Spain were seigniorial estates with honorific titles (solariegos) and
could possibly include seigniorial jurisdiction (mixtos). See John Lynch, Bourbon
Spain, 1700–1808 (Cambridge, Mass.: Blackwell, 1989), 226–33. For the assertion
of universal or exclusive jurisdiction by the Castilian crown, see King Felipe II’s
ordenanza 145 of 1573, from the Ordenanzas de descubrimientos, nueva población y
pacificación de las Indias, in Teoría y leyes de la conquista, ed. Francisco Morales
Padrón (Madrid, ES.: Ediciones Cultura Hispánica del Centro Iberoamericano de
Cooperación, 1979), 518. In his brief before the Supreme Court, pp. 51–63, appendix
III, Reynolds included the Court of Private Land Claims’ opinion in Ramon Baca
v. United States, 6 February 1895, Santa Fe, Case 67, confirming the Felipe Tafoya
Grant. In the opinion, the court ruled that señorío and propriedad indicated a grant in
fee rather than a usufruct. Reynolds took this reasoning one step further and assigned
a special technical significance to the terms. This was not based on any written law,
custom, or other form of precedence or legal principle under Castilian law, medieval
or colonial. After the Court of Private Land Claims decided the Pueblos’ case, it decided the Ramon Baca case while the Pueblos’ appeal was awaiting a hearing before
the Supreme Court. In the interim, Reynolds devised this new technical significance
for the terms señorío and propriedad—one that suited his objective of defeating land
claims, but one not indicative of the law as it stood in 1766. For the Felipe Tafoya
Grant, see Nuestra Señora del Pilar Grant (Felipe Tafoya et al.), 20 June 1767, Santa
Fe, Report 99, SG, Ser. I, SANM, NMSRCA.
Historically, fee simple indicated that the grantee was placed in possession of the
land, so that all knew that title had transferred. The corresponding Spanish terms to
fee simple would be pleno dominio, dominio absoluto, or derecho absoluto.
Compare also the granting degrees in the Felipe Tafoya Grant with those in the Santo
Domingo and San Felipe Grant and the Bartolomé Fernández Grant—all of which
Gov. Pedro Fermín de Mendinueta issued and all of which included lands intended
to be used for stock-raising. Nuestra Senora del Pilar Grant (Felipe Tafoya et al.),
20 June 1767, Santa Fe, Report 99, SG, Ser. I, SANM, NMSRCA; Santo Domingo
and San Felipe Grant, 10 September 1770, Santa Fe, Report 142, SG, Ser. I, SANM,
NMSRCA; and Bartolomé Fernández Grant, 2 September 1767, Santa Fe, Report
78, SG, Ser. I, SANM, NMSRCA.
Pueblo of Zia et al. v. United States et al., 168 U.S. 198 (1897), 204–7. As for the act
of possession, which somewhat troubled the court, it admitted that under common
law the ceremony of livery of seisen was used when a freehold estate was granted,
but under Spanish law, the purpose of this ceremony seemed “uncertain.” “Livery
of seisen,” or delivery of possession, was an act of possession common in medieval
England. The grantees were taken to the property to be transferred. Then, the grantor
put them in possession of the land, handing them soil or something representative of
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the grant and recited the terms of the transfer. See Edward E. Chase, Property Law:
Cases, Materials, and Questions (Cincinnati, Ohio: Anderson Publishing, 2002), 160.
Pueblo of Zia et al. v. United States et al., 168 U.S. 198 (1897), 204–7. See United
States v. Clarke, 33 U.S. 436 (1834).
Clarke, 33 U.S. at 436.
Ibid., 443, 459, 460–61.
Chief Justice Marshall, in confirming the grant at issue, argued that “such a grant,
under a general power, would be considered valid, even if the power to disavow it
existed, until actually disavowed. It can scarcely be doubted, so far as we may reason
on general principles, that in a Spanish tribunal, a grant having all the forms and
sanctions required by law, not actually annulled by superior authority, would be
received as evidence of title.” Ibid., 451.
See Pueblo of Cochiti v. United States, 27 June 1898, Santa Fe, Case 172, CPLC,
NMSRCA. Chief Justice Joseph R. Reed of the CPLC held that this grant was “exactly like” the Ojo del Espiritu Santo Grant of 1766 (Zia, Jémez, and Santa Ana) and
therefore a pasture grant in which all rights terminated when Mexico took control of
New Mexico from Spain.
This list of names presents several problems. Some scholars interpret this passage
as naming three caciques, one for each of the three Pueblos: Sebastian, Lazaro,
and Juan Antonio. The basis for this is the dots in the surviving document in the
archive between Sebastian and Lazaro and after Lazaro. However, the passage
is more problematic than it might first appear. For example, cacique is singular.
Possibly there is a missing “s.” However, Antonio de Armenta, the alcalde mayor
who drafted this document, made few such errors. He could have used cacique in
the plural, but in other places he uses it in the plural with an “s.” If he intended
the singular form, then the cacique mentioned is Sebastian Lazaro Juan Antonio.
This would seem unusual, but not entirely out of the question. If Armenta left out
the “s” in cacique, but intended it to be plural, we could have several possibilities.
One would be that like the previously three mentioned Native governors, a first
and last name is given. Then there would be Sebastian Lazaro and Juan Antonio:
two caciques. This is plausible, but there is still the punctuation mark between
Sebastian and Lazaro and after Lazaro. If this is intended to set apart the names,
then there could be three caciques.
However, there are legitimate reasons to be cautious in accepting this interpretation. This document is a copy of an earlier testimonio. It has dots or periods
throughout its two leaves in unusual places. This may have been due to Armenta
keeping his place with his quill hand as he copied the testimonio by putting the
quill down following the last word he wrote. This may have been to keep his
writing hand where he needed it to be to write the next word or couple of words.
Thus, what appears as periods or some form of punctuation may not be intended
to work as punctuation at all. Consider the following passages that appear in the
document: In the Act of Possession, the following passages read: “por el S(eñ)or
d(o)n. Thomas Velez. Cachupin Gov(ernad)or. y Cap(ita)n. g(ene)ral.” and there
is also “Bartholome. fernandez.” There is a period between Velez and Cachupin
and one between Bartholome and Fernandez. Clearly, in these instances, Armenta
did not intend these marks to act as commas or periods. The original has frequent
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examples where a dot has no function in terms of punctuation. Accordingly, the
dot between Sebastian and Lazaro may have no significance while the dot after
Lazaro may separate the two names, each having a first and last name. Therefore,
Sebastian Lazaro is just as plausible as is the notion that three caciques are named.
Until further corroborating evidence is found, this will remain an open question.

